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A Bilt for an Act entitled: "An Act limit.ing the appropriation of

water without a permit in subdivisionsi requiring the department

of natural- resources and conservation to approve applications for

exempt wefls in subdivisions; amending sections '16-3-504, 16-3-

505, '76-3-615, 76-3-520, '76-3-522, and 85-2-306, MCA; and

provlding an applicability date. "

Be it. enacted bv the Leqislature of the State of Montana:

Section 1. Section 76-3-504, MCA, is
"76-3-504. Subdivision regulations

subdivision regulations adopted under this
minimum:

amended to read:

contents. (1) The

^1-^^+a- *"a# rf
UlldP LEI ItL(.rD L r dL Q

(a) list the materials that must be included in
ts ^ 1-.^subdivision application in order for the appl-ication

determined to contain the required elements for the
.r-]-^ -^--i^" -^*uired in 16-3-60a (1);LllE !EV!gW rEY

nrrrnneoc nf

(b) except as provided in 16-3-509, 16-3-609, or '76-3-616,

requj-re the subdivider to submit to the governing body an

environmental assessment as prescribed in 76-3-603;

(c) establish procedures consistent with this chapter for

the submission and review of subdivision applications and amended

--^'l .i ^-r.i ^^^.aI/PJJUd L.L\JrrD 7
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(d) prescribe the form and contents of preliminary plats

and the documents Lo accompany final plats;

(e) provide for the identification of areas that, because

of natural or human-caused hazards, are unsuitable for

subdivision development. The regulations must prohibit

subdivisions in these areas unl-ess the hazards can be el-iminated

or overcome by approved construction techniques or other

mitigation measures authorized under 16-3-608(4) and (5).

Approved construction techniques or other mitigation measures may

not include buildinq requLations as defined in 50-60-101 other

than those identified by the department. of labor and industry as

provided in 50-60-901.

(f) prohibit subdivisions for building purposes in areas

located within the floodway of a flood of 1O0-year frequency, as

rlef i nerl hy Ti t-l o 1A nl-r=nf or ( nr dal-armi nad 1-n ha crrl-rrogl tOr vt rt uqvJ\

f 'l nnr-l i nn hrr l- ha n^\/arn'i nn krndrz .! rvvvf lry vj urlE vv v 9!rrrrrY uvv): I

(g) prescribe standards for:

(i) the design and arrangement of lots, streets, and roads;

(ii1 grading and drainag'e;

(iii) subject to the provisions of 76-3-511, water suppl-y

and sewage and solid waste disposal that meet the:

(A) regulations adopted by the department of environmental

quality under 76-4-104 for subdivisions that will create one or

more parcels containing less than 20 acres; and

(B) st.andards provided in 76-3-604 and 76-3-622 for

subdivisions that wllI create one or more parcels containing 20

acres or more and less than 160 acres; and

IC BOO4
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(iv) the Iocation and installation of public utilities;
(h) provide procedures for the administration of the park

and open-space requirements of this chapter;

(i) provide for the revi-ew of subdivision applications by

af fected public utilities and those agencies of l-ocal-, state, and

f eclera I oorrernment identif ied drrri nr-r i- ho nroannl i r-at'i onvu!rrrY Lrrs y!Eqt/yrrequrvrr

consultaLion conducted pursuant to subsection (1) (q) or those

having a substantial interest in a proposed subdivislon. A public

rtf i I if v or aoc r nnf dolarr i. ha rrnrrorn'i nrr hndrrrq*YJncy revlew ma] *^-_ y

action on the application beyond the time limits specified in
fhis r-hanfer- and the failure of en\/ Acrenr:v to comolete a reviewv! aLtI qYslruj Lv uvrtrlrruLe

of an application may not be a basis for rejection of the

application by the governing body.

(j ) when a subdivision creates parcels with lot sizes

averaging less than 5 acres, require the subdivider to:

(i) reserve al-l or a porti-on of the appropriation water

rlghts owned by the owner of the land to be subdivided and

transfer the water rights to a single entity for use by

landowners within the subdivision who have a legal right to the

water and reserve and sever any remainj-nq surface water rights

from the l-and;

(ii1 if the land to be subdivided is subiect to a contract

or interest. in a public or private entity formed to provide the

use of a water right on the subdivision l-ots, establish a

Iandowner's water use agreement administered through a single
onf i+-rz t_h:1- .^ecifieS adminiStratiOn and the riohfs anclqlru urfg rrYtlur

responsibilities of landowners within the subdivision who have a

LC BOO4
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legal right and access to the water,' or

(rii) reserve and sever all surface water rights from the

Iand;

(k) (i) except as provi-ded in subsection (1) (k) (ii),

reorrire the srrbdivider to establish ditch easements in the!vYu!!

subdivision that:

(A) are in l-ocations of appropriate topographic

characteristics and sufficient width to all-ow the physical

placement and unobstructed maintenance of open ditches or

lrelowororrnd ninel ines for the dol irzorrr nf Watef fOr iffigatiOn tOvurvwY! _yrl/u

nFrsnns and lands leoa'l lv entitled to the wat.er under an

appropriated water right or permit of an irrigation district or

of her nrirrate nr nrrl-rl in cnf i1_ rr fnrmod l-n nfOvide fOr the USe OfvLIIS! y!fvqLE v! yuvrfu urrLfL_y e" I-.

the water right on the subdivision lots;

(B) are a sufficient distance from the centerl-ine of the

ditch to allow for construction, repair, maintenance, and

inspection of the ditch; and

(C) prohibit the placement of structures or the planting of

rrecrel- ation oi-hcr fhan crrass within the di-tch easement without thev UYU Lq

written permission of the ditch owner.

(ii) Establishment of easements pursuant to this subsection

(1) (k) is not required if:

(A) the average lot size is l acre or l-ess and the

subdivider provides for disclosure, in a manner acceptable to the

governing body, that adequately notifies pot.ential buyers of Iots

that are classified as irrigated land and may continue to be

dd^A Fav i rri nri inn r^raf ar rlol irrarrz a\zon thnrrcrh j. hc r^l-f av *^'-d55g5b;eLl. IUI J-!!fvqL!vrr woLs! uEf,rvE!J EVsrl LlruuYrr Lrls wctLg! lttdy

LC 8004
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not be deliverable; or

(B) the water rights are removed or the process has been

initiated to remove the wat.er riqhts from the subdi-vided ]-and

through an appropriate legal or administrative process and if the

removal or intended removal- is denoted on the preliminary plat.

If removal of water rights is not complete upon filing of the

final plat, the subdivider shall provide written notification to
prospective buyers of the intent to remove the water right and

shalI document that intent, when applj-cable, in agreements and

Iegal documents for related sales transacLions.

(1) require the subdivider, unl-ess otherwise provided for

under separate written agreement or filed easemenL, to file and

record ditch easements for unobstructed use and maintenance of

existing water delivery ditches, pipelines, and facilities in the

subdivision that are necessary to convey water through the

subdivision to lands adjacent to or beyond the subdivision

boundarles 1n guantities and in a manner that are consistent with

historic and legal rights;
(m) limit the total amount of water aoprooriated for the

subdivision usinq one or more wefls or developed springs pursuant

to 85-2-306 (3) (a) (i) (A) to no more than 10 acre-feet per vear;

{mflnL require the subdivider to describe, dimension, and

show public utility easements in the subdivision on the final
nrai- in 1-hair true and correct location. The public utility

easement.s must be of sufficient width to allow the phvsical

placement and unobstructed maintenance of public utility
facii-ities for the provision of pubric utilit.y services within

LC BOO4
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the subdivision.
-(.r1}I-AI establish whether the governing body, its authorized

agenc or agency, or both wilI hotd public hearingis;

Slp-L establish procedures describing how the governing

l-rodrr oli ts Acrpni- nr ^dpnr-rr wj-l-l- address information presented atlvv] v! sY vrrv_I

thc heari no or heari nos hel d nrrrqrrrnf l-n ?6-3-505 and 76-3-61-5;Lllg rrsa!rrrv v! rruq!frrY

-#lo) establish criteria that the qoverning body or\ I/ / -t-:,.r_

rerziewino arrthnriirz wi I I rrqa tO detefmine whethef a pfOpOSedIU v IewrrrY suLrrvrrul'

mof hnrl of di snosif ion rrsino ihe exemntions nrorzided in '76-3-207
Ittg LIIUq V! UTOITVOf Urvlr uo!rrY ulrL eAurrr

or 1 6-3-20't is an attempt to evade the requirements of this

r-h:n.l-cr The rorrrrl:tions mrist nrnrricle fOr an ennFAls nrogggg tOulldPLg!. I11g !gYUrqLfUllO lttuou urvvtvu

tha nnrrarni nn hnrlrz .i f thc ro.-.: ^,,..: *^ -,.+L^'i t\/ i S nOf theLrrs yvvgrllrrry IJLrL1y II LllC rCV-LEW-L119 AULIrV!rUy r0 ltvL Llls

governing body.

.{-t:r+ (r) e^ts-l^] .i -l. r .: ^^+ r ^* **ocess that:\a/...g -5Ldl-rJ-J5lI d. yl-VdlJP-LrUCrLfulr y!

1 i ) reoirires a subdivider to meet with the authorized agent
\!/

^r :dan-rr nf har th:n 1lp 66rrarni nn 1.rnrlrz l- hal- i s rlesi on--^r L"
, v e^rv! 13-Ve!IlJ-119 IJU(Jyt LIIoL Io usoryrrdLcu Uy

the governing body to review subdivision applications prior to

the subdivider submitting the applicationt
/i i \ ranrri roq fnr infn**-r.: ^-- l ^'^1"(1].,l requ----, -..--IttldLl-ul.lctr Pury\rrED Lrrlryt

identification of the state laws, focal regulations, and growth

nn'linrz nrarrici^-^ :F - ^r^r.'fh nnlir-rr h,aS hccn arlnn|_Cj- rL-r *^'-
uvf!vj _ons, l-I d 9I(JwLrr Irv+tv ucEll auuyLsu, LIIaL rttcry

apply to the subdivision review process;

/; i'i \ ransilss a l-ist to be made available to the subdivider\rrf,t !sY

nf fha nrrlr'l ir- rrfilii-ies. fhoqo aoenr-ies of r^^^'r ^f-f^ anduLl!!LlEd, Lrtvev -LuUclIl DLdLET

federal government, and any other entities that may be contacted

for comment on the subdivision application and the timeframes

that the public utilities, agencies' and other entities are given

LC BOO4
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to respond. If, durinq the review of the application, the agent

or aoenr:v des i onal-ed hrz tho rrrl\rFrn i no irodrr r-nnf ar-t s e nrrbliC!vs-Y * r-*'

utility/ agency, or other entity that. was not incfuded on the

list originally made available to the subdivider, the agent or
rdan^1' chr'l I nof .i frz the srrhdiVider Of the COntaCt and the

timeframe for response.

(iv) requires that a preapplication meeting take place no

more than 30 days from the date that the authorized agent or

agency receives a wrj-tten request for a preappfication meeting

from the subdivider.' and

(v) establishes a time Iimit after a preappl-ication meeting

by which an application must be submitted as provided in

16-3-604;

+rfls) requires that the written decision required by

16-3-620 must be provided to the applicant within 30 working days

fnlInurinc: donic'inn hrr 1-ho nnrrornina hndrr {-^!vIIvWflly A UgUro!Vrl !J Lrrg 9UVC!11Ir19 UvuJ LU APy!vvEt

^^".l'i r 'l ^-.^ I I " .nnrn\t6 nr dayl 17 2 srrl'rji rri si 6n.uvrrurLlurro.f-Ly oIJlJr(JvE, \Jr \-rErly a JuuutvrDr

( 2\ Tn nr|or 1- n 244666 I i n1.. +1-ra nrr c Aac^ri haA\Lt rrr v!se! *-*-..,1-IISn tne pUfpolle5 ueSUIIUeu 1n

76-3-501, the subdivision requlations adopted under 76-3-509 and

this section mav incl-ude provisions that are consistent with this
section that promote cluster development.

(3) The governing body may establish deadlines for

submi-ttal of subdivision appl-ications. "
t- ,iJnternal References to 76-3-504:
50-60-901x 50-60-907 x 76-3-511x 76-3-571x
76-3-601x 76-3-604x 76-3-604x 76-3-605a
76-3-609 x 76-3-675a 76-3-520a1

LC 8004
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Section 2. Section 76-3-605, MCA, is amended to read:

"76-3-605. Hearing on subdivision application. (1) Except

as provided in 76-3-609 and 76-3-616 and subject to the

regulations adopted pursuant to ?ffitrur$ 76-3-504 (1) (p) and

16-3-6L5, at least one public hearing on the subdivision

^**'r .i ^^+.: ^- '-,,st he he'l cl bv f he cro\/ern j p6 l-rnArr i r- c :rrrh3ajTgqlOPPf aUALfUll lttu-* -- LrIs yVVs!lrf rrY vvvJ, rur quurrl

eoenf O1^ AOenftrr nr hnf h :nd the oorzefni nO hndrz i 1-c :rrt[g1i29dqYgrl L vl uYVIrvJ , vl vv UII urlu Llf v Yv v er vvvJ I

acrent r.'r ^.ren.\/- or hofh shafl consider all- rel-evant evidenceqYvrrvJ, v!

ra'l=f.ina fn ]-l.ra nrrl.r'l.in ho:1f1,, nr€a+rr :nA 1^761f:ra inr,ltrrlinrr flrofe1d.LIl.t9 LU LIIE I/U!rIU Irso!Lli,, Jd.rgLyT dIIU wclrq!er f,rru!uurIlY L11E

environmental assessment if reguired, to determine whether the

crrhdirzi qinn :nnl ir':f inn qhnrr'1 d hc annrorrpcl- r-onditional I.^rrA4vs eAv.. -r-..*--y

rnnrnrzod nr don i arl l-rrz l- ho rrnrzorn i na hndrrerrv Y v

(2) When a proposed subdivision is al-so proposed to be

annexed to a municipality, the governing body of the municipality

shall hold joint hearings on the subdivision application and

annexation whenever possible-

(3) Notice of the hearing must be given by pubtication 1n a

newspaper of general- circulation in the county not l-ess than 15

days prior to the date of the hearing. The subdivider, each

property owner of record whose property is immediately adjoining

the l-and included in the preliminary plat, and each purchaser

under contract for deed of property immediately adjoining the

land incl-uded in the preliminary plat must also be notified of

the hearing by registered or certified mai1 not l-ess than 15 days

nr.i nr in 1- 'l.ro 
^-F^ 

^F +1,^ L,ar*dLe or LIIe lredf ].ng.

(4) When a hearing is held by an agent or agency designated

hw the crcr\rFrn i nrr hnrlrz - f he aoenf or acrencv shall act in anvvg-I,9r!9qYvlrvf

LC BOO4
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-^-'i^ ---^i f. rr :nd ra-7..mmand 1-n ]. ho rrnrrorni nrr klodri f heAUV!DUIy UO}JOUTUf qtlu !LUvltutLurru uv urru :Jvvglllrrry vvuJ Lrre

annrorral r-nndir-i^--t -h^r^-,"1 nr denial of l-ho nrnnnserlqy}J!UVo!t Uullul LIUIIO.J o.PlJl.LJVaT, v! usll!q! \JI L]ls y!vyvre\

subdivision. This recommendation must be submitted to the

governing body in writing not l-ater than 10 working days after
1- ho nrrhl i n ho:ri nn tr

I Jnterna-l References to 76-3-605:
76-3-5a4x
76-3-615x

76-3-601x
- - ^ -- - 1/h-<-hth v,

76-3-609x 76-3-675x

Section 3. Section 16-3-61-5, MCA/ is amended to read:

"76-3-615. Subsequent hearings -- consideration of new

information -- requirenents for regulations. (1) The regulatlons

adopted pursuant to ?ffi1ffi 76-3-504 (1) (p) must comply

with the provisions of this section.

(2) The governing body shalI determine whether public

comments or documents presented to the governing body at a

hearing held pursuant to 76-3-605 constitute:
(a) information or analysis of information that was

presented at a hearing held pursuant to 16-3'605 that the public
l^-- r^-A ^nn:l"r"t a annnrf rrlli tv to exam'i ne and On Whigh the11d-J lICtLt Cl ICd>(JI.tdIJIE LrPPLrr L(.lrrf LJ Lv sAururrr

public has had a reasonable opportunity to comment; or

(b) new information regarding a subdivision application

that has never been submitted as evidence or considered by either

the governing body or its agent or agency at a hearing during

which the subdivision application was considered.

(3) If the governing body determines that the public

comments or documents constitute the information described in
qrrhqar-j- inn /?\ /h\ 'i-ha rrnrrorninn hndrr m:rr.\41 \vt I Yvvv! ...*_I.

Tt-!U 8004
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(a) approve, conditionally approve, or deny the proposed

subdivisi-on without basinq its decision on the new information if
t-lra narzavnina hojrr |ef ermineg that the new infOrmatiOn iS either

irrelevant or not credible; or

(b) schedule or direct its agent or agency to schedule a

srrhsecrrrenf nrrhr 'i ^ L^^-.r -- t^r consideration of onl v the newJu!oEYu9!rL i/uuf!U rrgqlIrIY| !V! 9VIrO!UE!qUIUlr v!

information that may have an impact on the findings and

conclusions that the governing body will rely upon in making its

decision on the proposed subdivision.

(4) If a public hearing is held as provided in subsection

/?I th\ f ho 6O-urnrlr"i nn-rlarr rorzi ar^r neri nd rorvtti rad i n 16-?-GnA ( A\\JI \vt I sql r vv r \=/

is suspended and the new hearing must be noticed and held within

45 flarzs of i-he ^n\r6rni nn l-rnd17 I q rieJ- crmi naf iOn tO SChedUle a newYvvu!

hearing. After the new hearing, the 50-working-day time limit
rA-rlmn - :f f lrn nnrzorni na hnrlrr 1c nowl- qnhoclrtl orl ntrhl i n moof -i nrr FarICDt,/'lttgJ o'L LIIE 9UVg!lrItry UVUy O IrEAL JVlluuUrsU yUUrfU lttsEUarrY IUI

which proper noti-ce for the public hearing on the subdivision

application can be provided. The governing body may not consider

any information regarding the subdivision application that is

presented after the hearing when making its decision to approve/

r:oncli ti onal'i v :nnrnrzc- or denrr f hc nronosed Subdivision. tt
LtvrrurrJ qyy!vvvt

{InternaL References to 76-3-615:
76-3-504x 7 6-3-604x 76-3-605x /h- <-hn9v I

Section 4. Section 76-3-620, MCA, is amended to read:

"76-3-620. Review requirements -- wrj.tten statement. In

addition to the requirements of 7 6-3-604 and 7 6'3-609, following

any decision by the governing body to deny or conditionally

10 LC 8004
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approve a proposed subdivision, the governing body shalI, in

accordance wit.h the time l1mit established in q{+#trtffi

76-3-504 (1) (s) / prepare a written statement that must be provided

l-n fha annlic:nl- thr1- mrrq1- h^ m-rt^ a"-.i-l rhla'l-n 1-ho nrrl-rlin rnrlLv Lrrg AlJyrlUArrL t L!lq L ltLuD L lJC lLld.LrC dVC,.-L-LdIJIC LU Lrls I/u!IrUt qllU

+- 1^-+.LtlA L -

(1) includes information regardinq the appeal process for

the denial or imposition of conditions;

(2) identifles the regulations and slatutes that are used

in reaching the decision to deny or impose conditions and

explains how they apply to the decision to deny or impose

conditions;

(3) provides the facts and concfusions that the governing

body relied upon in making its decision to deny or impose

conditions and references documents, testimony, or other

materials that form the basis of the decision; and

(4) provides the conditions that apply to the preliminary

^l -+ -^^-^-.-'1r/rqu qr/ylvvor and that must be satisfied before the final plat

marz 1-rc annrorro6l .tl

t- ,ffnternal References to 76-3-620:
76-3-504 x 76-3-604 x 76-3-609x I

Section 5. Section 16-3-622, MCA, is amended to read:

"76'3'622. Water and sanitation information to accomPany

preliminary plat. (1) Except. as provided in subsection (2), the

subdivider shall submit to the governing body or to the agent or

acrenr:v clesi onaf ecl hrz the .rn\/prni no hodv ihe information listed in

this section for proposed subdivisions that will include new

11 LC BOO4
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,rrf av orrnn-l \7 ^r waStewater faCilitieS. The infOrmatiOn mUStwd.Lcr JulJPf,y v.

include:

(a) a vicinity map or plan that shows:

(i) the location, within 100 feet outside of the exterior

nrnnprfrz line of the subdivision and on the proposed lots, of:

(A) f Iood plains;

(B) surface water features;

(C) springs;

(D) irrigation ditches;

(E) existing, previously approved, and, for parcels less

1-han 7O ar-rps- nrnnnqpri water wef IS and waStewater treatmentullqlr t ylvl/vsvs

systems,'

(F) for parcels l-ess than 20 acres, mixinq zones identified

as provided in subsection (1) (q); and

(G) the representative drainfield site used for the soil

nrof iIe clesr-rintion es reorrired under subsection (1) (d); and

(ii) the location, within 500 feet outside of the exterior

nronerfv l i ne of the subdivision, of public water and sewer

f acil-ities;

(b) a description of the proposed subdivision's water

supply systems, storm water systems, solid waste disposal

systems, and wastewater treatment systems, including whether the

water supply and wastewater treatment syst.ems are individual'

shared, multiple user, oT public as those systems are defined in

rul-es published by the department of environmental quality,'

(c) a drawing of the conceptual lot layout at a scale no

smafler than 1 inch equal to 200 feet that shows all information

T2 LC BOO4
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required for a fot layout documenl in ruLes adopted by the

depart.ment of environmental quality pursuant Lo 16-4-I04;

(d) evidence of suitabilj-tv for new onsite wastewater

treatment systems that, at a minimum, includes:
(i) a soil profile description from a representative

drainfield site identified on the vicinity map, as provided in

subsection (1) (a) (i) (G), that complies with standards published

by the department of environmental quality;

(ii) demonstration that the soil profile contains a mlnimum

of 4 feet of vertical- separation distance between the bottom of
iha norma=l'rl a SUf f aCe Of the nronnsej wAqt^"-+^- f r^-+h^nt- SV.S| emLrle yErrlrsourE Du!!aug uI LrIc }JrvpvoEu wqoLEWd.LcI LIEaLITC--

:nd a I imifinrr l:rrar. :nr'l, sf ru

(iii-) in cases in which the soil profile or other

information indicates that sround water is within 7 feet of the

natural ground surface, evidence that t.he ground water will not

^*,^^^l rl.^ 
-..: ^.:*,-* --^..!i ^^r !l ^- li ^!^-^^ --^^--.l 

l^lexueeu urre mrnimum vertical separation distance provided in
subsection (1) (d) (ii) ;

(e) for new water supply systems, unless cisterns are

nrnnnqarl arli rlanna n€ -rl^ft'rr|- a r.r={- ar -a'r i I :l-ri I i f rr.u!vyvosu/ EVluEllUg Ur dlrE\4uO.LE Wd.LEI OVaIJaUf,TJ Ly .

(i) obtained from weII logs or testing of onsite or nearby

WE1IS;

(ii) obtained from information contained in publ-ished

hrrrJretconl nai n:I ronnrf c. ^r! vFv! LU t

(iii) as otherwise specified by rules adopt.ed by the

department of environmental quality pursuant to 75-4-104;

(f) evidence of sufficient water quality in accordance with

rul-es adopted by the department of environmental quallty pursuant

13 LC BOO4
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Lo 16-4-104;

/n\ ; F f ho nrnnnqod water srrnnl rz inr:l udes one or more we]-l-stu, ll Lllc u!vuvJgu wqLU! Juvvrv rrrer

or developed springs pursuant to 85-2-306 (3) (a) (i) (A), pre-

^nnr.l/e I f rom tho dena rj-menf of natural- resources andqvv! v v u!

conservation that the total water appropriated by the subdivision

will not exceed 10 acre-feet per vear.

SlhI a preliminary analysis of potential- impacts to

crnrrnri r^r^f Fr crrr:l i l- rz f rom ne14 waStewatef treatment SyStems, USingY ! vurls

es orli rjanr:e rrrlos adoni-ccl hv the board of environmental reviewur Yuruurrvv uvs vJ

pursuant to 75-5-301 and 75-5-303 rel-ated to standard mixing

znneq f or ororrnd waf er- soltrr-F sner-i f i r: mi drrvqrrs r vvs5vu r-...rxfng ZOneSr dIl'

nnnqinnific:nj- ^1-,-^^^a .in r.rrfpp orrelitrr- Thp nreliminarV =n:lrr-i-- UIldII9eS lll wdev- rrre y!errtrrrlrq!J olro'ay>ID

mav be hascd on crrrrcnflv arrailable information and must consider

the effects of overl-apping mixing zones from proposed and

existing wastewater treatment systems within and directly

adjacent to the subdivision. Instead of performing the

nreliminarv An:lrrqiq rorrrrirod under thi-s subsection (1)(g) , the

subdivider may perform a compl-ete nondegradation analysis j-n the

same manner as is required for an application that is reviewed

under Title 76, chapter 4.

(2) A subdivider whose land division is excluded from

review under '76-4-1,25(2) is not required to submit the

informati-on resuired in this section.

(3) A governing body may not, through adoption of

rAcnrlafionq- rcorrirc water and sanitation information in addition! vY s+q

to the information required under this section un.l-ess the

governing body compl-ies with the procedures provided in

T4 LC BOO4
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76-3-604 x

Section 6. Section 85-2-306, MCA, is amended to read:

"85-2-306. Exceptions to permit requiretnents. (1) (a)

Except as provided in subsection (1) (b), ground water may be

Annrclnri af ed nnl rr hrz a ner.q.^ '.'1-^ 'L-^ sFqsnr\/ i nf erest inuIJt/rvyr!ou9v vlrJJ pl q }JE!outl wIt\J Ilc1J d lJUJJcJDU!J rllLs!,

r- ha nranarf rr r.1L^-^ +r-^ .,-+^- .j e 1. n he nrr1- to beneficial_ use andLrre u! vlJsr Ly wllE! c Llrg wo LcL I D L\' JJv pu L

avn lrrci rza nrn-erf tl 1i Oh1. S i n +1-^ ^*^'.^ .l r.'-tar Iorrol6nmanl WOf kSvAvruorvE y!vlJsr LJ !ryrrLD lit LtlE; gruullLl wctLsr usvElvyltLsrr

(h) Tf ,anOfher nerS.)n t^-^ *.i-l^+^ j- fha nrnrrnrl w:1-61\!/ r! qrlvLrrg! yE!ovrI IloD IIyllLJ fIt LtlE y!uullu wqu

development works, water may be appropriated with the written

consent of the person with those property rights or r if the

ground water development works are on national forest system

l-ands, wi,th any prior written special use authorization required

by federal law to occupy, use, or traverse national- forest system

lands for the purpose of diversion, impoundment./ storage,

transnorfation. withdraw:l- r'r sF- or distribution of water undef/ 'Yf 
urrvr t qset v!

t.he certif icate.
(r:) Tf f he nerson cloes 6^+ r^^'.^ - --.sstrssorv .i nf ereSt in\v/ urru ys!Dvlr uvEo IILJL IICIVE Cl I/UJJ9Jov!J frruu!

the real nronorl.rr frnm r^rhir'h l-ha rrrnr:nrl r^rafor marr 1-lorrts l

Annronri af ed - f 1-^ ^L- l I nro\/i de f o the ownef of the realo|ryrvlr!!oLsq/ LrrE PE!DUll DllA!I y!VVlus Lv

property written notification of the works and the person I s

infenf io annronriafe ororrnd. water from the works. The writt.en

notification must be provided to the .l-andowner at least 30 days

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating the

15 LC BOO4
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water. The written notification under this subsection is a notice

rerrtli remenf onlrz ,and dncq nn+ arnrf n rn ^'sement in Of Ovef therEyul!sl!rcllL vrrJ-y CtllLl ll\JEJ llUL UICaLg all Eqi

real- property where the ground water development works are

located.

(2) Inside the boundaries of a control-Ied ground water

.tsa: arnrrnrl r.rlFar mrrr ho :nnrnt"rri :f orl nn Iarea, groull(l w*--- errlvF! -^.ry:

(a) according to a permit received pursuant to B5-2-508; or

(b) according to the requirements of a rule promulgated

pursuant to B5-2-506.

(3) (a) (i) Except as provided in subsection (3) (a) (ii),

outside the boundaries of a control-1ed ground water area, a

narmi J- i c nnJ_ roarli rod hof nrA Anr-)r-nri:l- inr-r crrnrtnd ulaf er hrr mFAnq
lJElltLJL aD IlVL !sYu!!su vc!v!L qyt/!vyrrqLrlrY Y!vsrrs

of a well- or developed spring:

(A) with a maximum appropriation of 35 gallons a minute or

less, not to exceed 10 acre-feet a year' except that a combined

,annrr.,nri:fion from the Same source from two or more wells or

developed springs exceeding this Iimitation requires a permit; or

(B) when the appropriati-on is made by a local governmental-

fire agency organized under Title J, chapter 33, and the

annrnnrirl-inn i- ,.carl nn'lrr fr,r omorarcna\/ firc nrnfer-fion- r^lhinhdPP!UPIIClLIUrI I> LlJEi\l L,rrfy tV! ErrrE!YErruj rr!e y!vuevurvrr' vYrrrurr

m.\r i nnl rtrlo 6n^l aaaA -f ^r-^^rrrqy Jrrur uus srrul-UbCLl b LU! d9g .

(ii) Outside the boundaries of a controlled ground water

area, a permj-t is not required before appropriating ground water

by means of a well or developed spri-ng with a maximum

:^hr^nri =r i nn of 350 oa I 'l ons a minUte Or l-eSS f Or USe inoy}J!uy! f oLrulr v! JJv YqrrvrrJ

nonconsumptive geothermal- heating or cooling exchange

applications if aIl of the water extracted is returned without

L6 LC 8004
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delay to the same source aquifer and if the distance between the

extraction well- and bot.h the nearest existinq well and tne

hydraulically connected surface waters is more than twice the

distance between the extraction well and the iniection well-.

(b) (i) Within 60 days of completion of the well or

developed spring and appropriation of the ground water for

beneficial use, the appropriator shall file a notice of

r-nmnl oi- i nn uri f h tho rian: r1- mont ^n : f nrm nrnrri rlod hrz f ha

dena rtmenf 1- h rorrcrh 'i f .q of f i r-g5 .

(ii ) Tlnon rocoinl- nf fhe nofir-e- J.he rlrrnarfmenf shalf review\+!/"r".,rerre

the notice and may, before issuing a certificate of water right,

return a defective notice for correcLion or completion, together

with the reasons for returninq it. A notice does not lose

priority of fiJ-ing because of defects if the notice is corrected,
nnmnl a1-arl .-.1 fef j_led With f hp denarfment r^r.i f h.i n 30 clavS Ofuuuu! "*_I

notification of defects or within a further time as the

department may a}low, not to exceed 6 months.

(iii-) If a notice is not corrected and completed within the
+.i-^ - r'r ^,,^r f he nri nri f rr rtrJ-o nf :nnrn-,:iatiOn iS the date OfLf,lttE O.lI\-,WCL}/ urrs }J!!v!r Ly uaLc Ur ap}Jrvyi

refiling a correct and complete notice with the department.

(c) A certificate of water right may not be issued until a

correct and complete notice has been filed with the department.,

.inn'l rrrlinn ^-^1f of l_andowner notification or a written federalyr vv

special use authorization as necessary under subsection (1). The

orlginal of the certificate must be sent to the appropriator. The

rian:rJ-manl- el-r:l I lroon 2 n^n\/ Of the Ceftlfigate in itS OfflCe inllvvt/qUvy),

Hel-ena. The date of filing of the notice of completion is the

T1 LC BOO4
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J-+^ ^F ^-] ^'-i f rz of the r.i oht.uaLE v! tJ!rv!rLJ

(d) (i) A subdivider proposinq a subdivision pursuant to

requlations adopted under 76-3-504 (1) (m) shall apply for pre-

approval for an exemption provided by subsection (3) (a) (i) (A) on

a fnrm nrorri cled hv f he cleoartment.q vlvvlsev vv

(ii) Within 30 davs of receivinq the application, the

department shaLl determine ill Lhe tota] water appropriated for

the subdivision would exceed 10 acre-feet per vear.

(iii) upon compl-etion of a wel-1 or developed sprinq and

annronri ation nf tho rrrnrrnd water for beneficial use within theuvvlvv! v! Lfru vlvqrrv

subdivision. the appropriator shal-I fol-l-ow the requirements for

f .i'l inn a nnt- ino nf nnmrrlof inn eq rerrrli red hrr srrlrser-f ion {3) -I J I IIIU A IMIUE V! UVrrrVlUUJVrl sr !eVsr!vs vY esvsvvefvrr rv, .

(iv) A certificate of water right issued pursuant to this

subsection mav included conditj-ons to ensure compliance with this

section and 76-3-504 (1) (m) .

(v) The department shall adopt rules Lo allow for the

incremental devefopment of the volume of water allowed for the

subdivision.

(4) An appropriator of ground water by means of a well or

rlerralnned snrinn f i rct- nrri- f O benefiCial USe betWeen Januafy Ilr vt/e s

1q62. and ,Trrlrz 1 1q??- whn did not f ile a notice of completion,L r v-, t t

as required by laws in force prior to April 14, 1981, with the

county cl-erk and recorder shall f1le a notice of compl-etj-on, as

nrnrzi6e4 in srrl-rser-fion {3). ...:!L rtr^ r^^-'fmenf fo nerfeCt theIJr\Jvf ugu rrr ouvoEUUrvrr \JI f wILII LiIg LIEIJOI LlllEltU Uv IJs!!E

wafer rioht - Thc f i l incr of a r-laim nrrrslrant to 85-2-221 iSvvqU9! !rYlru. IlIv

sufficient noti-ce of completion under this subsection. The

priority date of the appropriatj-on is the date of the filing of a

1B LC BOO4
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notice, as provided in subsection (3), or the date of the filing

of the claim of existing water right.

(5) An appropriat.ion under subsection (4) is an existing

-i -Lr ^^r - ^ermit is not ycr'rrri red Howerzor- tho ricnarfmentr ryll L / clIrLI C1 PEIrtla L J-J ilU L !EYu!!Eu. llvwe v s! , LlIs usl/q! Ll

shall acknowl-edge the receipt of a correct and complete filing of

a notice of completion, except that for an appropriation of 35

gallons a minute or less, not to exceed 10 acre-feet a year' the

department shall issue a certificate of water right. If a

certificate is issued under this section, a certificate need not

be issued under the adjudication proceedings provided for in

Bs-2-236.

(5) A permit is not required before constructing an

imnnrrnrJmcnf .-.,r ^i+ -^r -^^*^nr.i af ino waf er f or rrse trrz l iVeStOCkrl[yvurlur[ElrL v! IJ]L- arlu ctI,IJruPrroLrrlv wous! rv! uos ui rr

if :

(a) the maximum capacity of the impoundment or pit is less

than 15 acre-feet;

(b) the appropriation j-s l-ess than 30 acre-feet a year;

(c) the appropriation is from a source other than a

ncrenni a I f 'l owi nrr strFam: an6|e u!euILa

(d) the impoundment or pit is to be constructed on and will-

be accessibl-e to a parcel of land that is owned or under the

control of the applicant and that is 40 acres or larger.

(7) (a) Within 60 days after constructing an impoundment or

ni I f ho annranr-i al- nr chrl I :nnl rr fnr a normi t :q nrescriber] hrzyLL, LIIs qyyIv}.,!IqLv! oIIqlf qll-yrJ !v! q t/u!rrlrL qe I/!

this part. Subject to subsection (7) (b), upon receipt of a

correcL and compl-ete apptication for a stock water provj-sional

permit, the department shall automatically issue a provisional

19 LC BOO4



Unofficial Draft CoPy
As of: May 11, 2012 (4:34Pm)

LCBOO4

nprmit- Tf the clenarfment determines after a hearing that. theyurNr u.

riohts of of.he- rnnrnnri:fnrg have been Or Will be adVerSely! aYlr Lo v! v urf L! st/y!vt/!

-€€^^+^^ .i | -arz rcrroke ihe ncrmif ^r reorri re l-he nermi f t-ee tOCtI L€U L€\J7 f L ltlqJ !9 v v^u urlu y9!rLrf L v!

modify the impoundment or pit and may then make the permit

subject to terms, conditi-ons, rest.rictions, or limitations that.

it considers necessary to protect the rights of other

appropriators.
(b) If the impoundment or pit is on national forest system

lands, dfl application is not correct and complete under this

section until the applicant has submitted proof of any written

special use authorization required by federal law to occupy, use,

or traverse national- forest system lands for the purpose of

diversion, impoundment, storage, transportation, withdrawal/ use'

or distribution of water under the permit.

(B) A person may also appropriate water without applying

F nr ar nri nr I narmi I rrnrlor rtt l cq erlonted lrrr f he-O feCefvln9 a 1---...*' -u!sr auvyucu uJ

department under B5-2-l-13. "

{ -Internal. References to 85-2-306:
85-2-102 x* 85-2-1L3 x 85-2-236 x 85-2-302 x
85-2-322 x B5-2-330x 85-2-347 x 85-2-343 x
85-2-401x 85-20-607x 85-20-90Lx 85-20-907x
B5-20-901x 85-20-901 x 85-20-901x 85-20-901x
85-20-907 x 85-20-901 x 85-20-901x 85-20-901 x
85-20-g07 x 85-20-901x 85-20-907x 85-20-901x
85-20-901 x 85-20-901 x 85-20-901x 85-20-901 x
85-20-901 x 85-20-907 x 85-20-901x 85-20-1501x \

NEW SECTION. Section ?. {standard} AppJ.icability. IThis

actl applies to subdivision applications submitted after Ithe
a€€anlixza rl=ia n€ l-lric anl-lC!lguL!Vg UALg v! Lllro quLl .

-END-
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